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September 22. 1999

CALFED Bay-Delta Program
Attention: Rick Br¢itenbach
1416 Ninth Street, Suite 1155
Sacramento, CA 95814

Subject: Environmental Justice Comments on Draft Programmatic EIS/EIR, June 1999

This letter is submitted by the utldersigned to provide comments on CALFED’s Draft
Programmatic EIS/EIR with respect to compliance with its mandate to conduct analysis of potential
environmental justice impacts, including program a~tivities that will address such impacts. Some of us are
actively working with communities to remedy environmental injustices. All of us share ~ concern that
natural resource and environmental policies too often igtaore environmental justice issues, and agencies
are ill-equipped to develop appropriate programs to address these issues. Based on its Draft EISiEIR,
CALFED, wfth its far-rea0hing impacts (in time and programmatic and geograpkie scope), has largely
ignored and/or inadequately addressed envirormaentai justice issues.

]gnvir0nm ,ental Justice RequiremeNts
Executive Order ! 2898 on Environmental Justice ("Execrative Order") requires that federal

agen0ies make the achievement of environmental ju~dc¢ part of their mission by "iderttifying and
addressing as appropriate, disproportionately high and adverse human health or environmental effects of
their programs, policies, and activities on minority populataoas and low-income populations?’ This
applies to an agency’s daily activities as well as obligations under NEPA. With respect to the NEPA
process, the Executive Oxder emphasizes the importance of research, data collection, and analysis of
exposure to environmental hazards for low-income populations, minority populations, and Indian tribes
and incorporation of such data into NEPA ~alyses. It makes specific mention of the need to assess
potentially disproportionate adverse human health or environmental effects on low-income populations,
minority populations, and Indian tribes with respect to subsistence patterns of consumption offish,
vegetation, or wi:.dlife. It further requires that federal agencies work to ensure effective public
participation and access to information,

The president’s memorandum accompanying the Ex~utive Order specifically recognizes the
importance of procedures ur.der NEPA for identifying and addressing envirormlental justice conoerrts.
The memorandum identified the followang actions as important ways for federal agencies to consider
environmental justice under NEPA (as cited in the Council on Environm~tal Quality’s "Environmental
Justice, Guidance Under the National Environmental Pollcy Act"):

) Appropr~atdy analyze environmental effects on minority populations, low-income populations, or
’ Indian tribes, including human health, social, and economic effects;

¯ Ensure that mitigation measures in an environmental impact statement or a record of decision
address significant and adverse enviror~ental effects of proposed federal actions on minority
populaaons, low.income populations, and Indian tribes;
Provide opportunitie~ for effective community participation in the NEPA process, including
identifying ~otential effects and mitigation measures in ~onsultation with affected communities
and improving the accessibility of public meetings, crucial documents, and notices.

While CEQA does not require environmental justice analysis, per se, it recognizes that social and
economic impacts of a project are relevant to determine whether a physical change ~s significant. Such
analysis is very relevant to identifying potential impacts on low-income people and communities of color.
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CEQA states: "Where a physical change is caused by economic or social effects of a project, the physical
change may be regarded as a ~ignificant effect in the tame marker as any other physical change resulting
from the project. Alternatively, e~onomic and ~ocial effects of a physical change may be used to
determine that the physical change is a significant effect on the environment. If the physical charge
causes adverse economic or social effects or, people, those adverse effects may be used as a fa~Jr in
determining whether the physical change i, significant." (Title 14, Division 6, Chapter 3, Article 5,
15064)

We are dismayed that the Draft EISiEIR repeatedly qualifies its limited analysis on social,
economic, and environmental justice impaot~ with language that dismisses or reduces their significance.
The document repeatedly states "...thisProgramrrmtic document fully discusses social and economic
issues, as required by NEPA, but consistent with state and federal law, does not ~xeat adverse social and
economic effects as significant envLronmental impa~t." The implication that enviro~aental justice, social,
and economic impacts do not have equal standing as an adverse significant impart is incorrect and
~roubling. Tl~e Executive Order clearly requires that NEPA include envirotamental justice analysis and
that mttigation measures address potcmtially adverse and significant disproportionate impacts that may be
discovered, CEQA similarly recognizers .the use or consideration of adverse social and economic impact,
in determining significant impacts of proposed actions.

~omments on Public Partiduatlon
We conclude that CALFED’s Draft EIS/EIR f~tils to meet the above stated r~quirement~, even in

the context of a programmatic review. With re~pect to the requirement that federal aSencies "provide
opportunitie~ for comm~mity input in the NEPA process," CALFED has yet to provide adequate
opportunities ~’or participation by low-income populations and communitie~ of color in it its program
deveJopment and out’each efforts. This is especially relevant in the light of the fact that the CALFED
planning period will extend for more than 30 years, and that, in the not too dmtant future, California will
be a multicultura: plurality -- no single etlmic or racial group will comprise more that, 50 percent of the
population. By the year 2030, Latinos may be the single largest ethnic group m California. Yet Latmos, as
well as all other "minority" populations have been excluded from meanitagful participation in CALFED,
no~ just the CALFED Draft EIS/EIR process.

La;k of adequate translationend interor, tatiort so.trices
Beyond tra~,siating tact sheets, CALFED ha~ not provided adequate translation and interpretation

services at its public hearings, meetings, or workshops. CALFED mat~rial~ remain largely unknown or
ina¢=essible to the public, especially tho~e with linaited English lang, x~ge proficiency. Two examples at
public hearings this year illu~ar~ this stark shortcoming.

Although fact sl~eets were translated into Spanish, at ]ea~t one publi~ hearing held in a commtmity
witl~ a large Spanish speaking minority (San Jo~e, September 7, 1999), CALFED failed to bring mmslated
fact sheets to the meeting. Spani,h language signs noticing the hearing were also not in evidence. Neither
were Vietnamese language notices, although ~ully 10% of the population of San Jose are VietnarAese
ethnics. These omissions are inexcusable ~ a multi-ethrdo, multilinguai toc~ety, as they Iimat the
opportunity for memben of the public to participate in the EIR/EIS pro~ess.

An incident at the public hearing held m Salinas (August 2~, I999)
point. Not orfly did CALFED lack interpreters for a monolingtml Stmnish-~peaking farmworker who
wanted to comment, but the moderator attempted to prevem the farmworker from reading his statement,
suggcating instead that the union representative translate the comments into English and read them into
the record. Only after ~everal minutes of discussion with the United Farm Worker r~re~enta~ve was be
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allowed to comment in Spanish and have the ~rmaslation recited as well. Contrary to the Executive Order,
CALFED’s public outreach efforts discouraged public participation and access to information.

Acces~ to .EI1L/EIS documvnts has been difficult
CD-ROM or Interact access is not available for those who do not have adequate hardware and

software, which may be particularly true for the poor and people of color. Further, downloading or on-line
review of long documents such as the Draft EIS/EIIL is neither reasonable nor. accessible fo~ most people.
P~ople have reported difficulty receiving documents from CALFED, inability to read the CD-R,OM, and
inability to download web site materials.

1~nvironmental J u~ice communities have not been.consulted in_.d©.v~lot~ment of CALFED ~rom-ams nor~in
prrparati¢n of the..Dr~ft EIR/EIS document

Environmental justice oommunities were not invited (and in some eases not permitted) to brieg
CALFED staff, 8DAC members, or pol~cy group members on environmental justice issues. For example,
during meetings of the water transfers working group, severa! organizations recommended that Bill
Hoerger, Director of Litigation, Advocacy and Training, at the California Rural Legal Assistanoe, Inc.,
brief CALFED staff and BDAC on CtLLA’s concerns with respect to wa~r transfers. Such offers were
dismissed and h~ was not invited. CALFED’s interest m not complicating discussions with non-direct
stakeholder issues could not have been made more clear to enwaonmental justice advocates and advocates
for poor people

The Ex~cu~i\’e Order z~quires that f~leral sg~cies identify po~tial ©fleets and mitigation
measures in cons~It~tion with affected communities. Nothing ~ th~ Draft EIS~EIR sug~sted that
CAI.FED solicited input and/or sought participation f~om environmenlal justice c~mrnunities ancYor
advocates ~s l~.~r~ of izs I~aft EIS/EIR planning pro~ss. CALFED’s March 1998 Dra~ EIS~IR included
the following two commitments: "The views of the affect~ commtmi~ies shall b~ elicited on mitigation
measures," and "A .community oversisht �ommitt~ shall be established to identify pot~tial minority or
Iow.incomv population concerts (p. S. I0-6)." The current Draft EIS/~.~R contains no such commitments
nor do~s the analysis suggest that any such efforts were made to solicit views on mitigatloa m~asures
i¥om a broad rang~ of s~akeholdvrs, incl~ling ~--al and urban environr~’ntal j~stice interest.

Comments o;~ the Draft EIS~EIR
The D~-aft EIS/EIR itself contains many errors and omissions in its project description, goals,

comparison of" existing conditions and ahgrnatives, analysis of impacts, and analysis of mitigation to
avoid and/at mitigate impacts. The Draft EIS/EIR reveals that CALFED has not yet adequately cawed
out the appropriate analysis of potential environmental justice impacts of its aotions, nor has it adequately
incorporated existing analysis of potential disproportionate impacts on low-income, minority, and Indian
populations. The Draft EIS/EIP,,’s section on Environmental Justice (Section 7. t4) clearly falls short of
iderttifying and analyzing potential environmental justice impacts. The oomrnents presented here cannot
and do not attempt to provide s comprehensive assessment of all these errors and omissions. Rather, these
comments zre ~ntended to highlight some of the inadequacies in the Dear EIS/EIR with respect to
CALFED’s ~ilure to identify potential erwiroRrnental justice ~mpacts and failure to avoid, mitigate, or
address those potential impacts. You should receive additional comments from some of the undersigned
organizations under separate cover that provide more detail on specific environmental justice �oncer~s
absent in the document. We urge you to refe~ to those comments as well (see comments submitted under
separate cover by: Greg Karras, Communities for a Better Environment; Torri Estrada, Urban Habitat
Program; Arlene Wang, Pavi~qc Institute; and Michael Stanley-Jones, Silicon Va]ley Toxi¢s Coalition).
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Limilati0n~ in problem de~initiori ~nd
The Draft EtS/EIR faib ~o ad~ua~ly depict ~ummml ju~ic¢ issues in the problem

definition ~nd ~ope of the CALFED Program. ~is ~ows ~� ~p¢ of ~� probl~s ~ED has
considered ~nd limits im abili~ to id~fi~ ~d ad&¢~ ~tial enviro~l j~tic¢ im~ct~ of
~ogram ~l~m~atlves.

For example, the ~aR ~S~:
Arbi~rily excludes the ~fi¢ food ¢~m for all ~t~s curveted ~ the Bay-~l~ ~om
’ p~blcm’ area des~pfi~ ~d f~ls to de~n~e toxics t~a~ and ¢n~ro~en~l injustic~
aft~cttng a~lv~ t~oughout the pm~m ~eas, ~¢ludiag ~ impav~ of incre=sed
and decr¢~ed bay wat~ ¢~culation.
Fails to de~ib¢ the ~ial, economic, ~d hu~a h~lth im~ on ~mmunifi¢s ~om
industrial land use ~ ~cultu~l ~sfiod¢
Inadequat;ly deso~b~ impa¢~ on low-income ¢o~unifi~ ~d co~ities of color
caused by d~king wa~ quali~ d¢~d~fion, pa~¢ularly ~ r¢~¢~ to ~� relafions~p
between ~¢a~t ~d de~o~fi~ ofdia~bu~on ~d ~liv~ inf~ctur¢.
Fails to dis~ss the eo~eetion ~¢en ~ ~ay-~ w~t~ ~tem ~nd i~d u~ p~tt~,
particularly the i~act~ of water manag~t policies ~mider~ ~d~ CA~ED on the
conversion of a~cul~1 l~d, ~e d~ics of suburb~ ~awl and urb~ disjnvestment,
and the d~Iiae of~he ~ologi¢~l, s~Joe¢ono~ic, and physical we]l-~iag of lowdn¢om¢
com~u~it~es of ~olor across ~an and ~ral

~ack~fanalysis oY..m~pa~ on human
~e Draft EIS/EIR fails ~ idenfi~ and analy~ potential social, ~on~ic, and hol~ �ffec~ of

its actions on human ~ul~ions. It conslat~tly l~i~ its analysis to impacts on ~.viro~ental resources.
For ~xample:

The water q~iiW analysis fmb to des~ and ~ssess ~mpaets of ~llu~ts in t~s of
human health, whether t~,ough bio~ceumulation in fish ~nd o~¢r aquatic food resour~s, or
lhrough oth~ exposu~ pathways r¢l~d to u~s ~oughout ~e Bay-D~lta system.
~q~e urban wat~ supply analysis is limited to economic impacts on wat~ pro~ders and not

¯ "lhe groundwater analysis depicts physical changes in ~� resource but not ~h¢ social,
eeoc o~ic~ and heal~ impaota related to de~tion of ~t

¯ The urban land use ~lysis fails to ~dentJ~ the "cause-effect" lm~ges b~n ~e loss of
agrictdtuml l~d, resid~ti~l ~ ¢o~¢~ial/~mil developer of ~al eounl~es, and
increased water supply for ~o~g sub~ u~s, i~l~ing i~ indirect ~ot on t~
continuing disinv~tment and ~e~fio~tion of ~� urban ~ ~n~ i~r-fing suburbs of
mettopoli~ areas ~¢h ~ Sazmmento, Sm Framia¢o, S~ Diego, ~d Los ~geles,
~� ~nalysis of regional e¢~ombs fails to d~iet ~ e~c lin~ges ~e~n re~al
economies such ~s ~o a~eul~t ~on~y of the Cen~al Valley an~ ~rvioe �¢oaomi¢~ of
major me~o~litan areas, in¢l~i~ ~� impact of ~¢ul~al job l~s on employer ~d
social settees in rml communities an6 ~ban een~rs.

F~lur¢ 19 ide~a.til~ ~0tenl~llv im~azt¢~ ~ulation~_~d gonduct analysis to de~¢~in¢ ff impacts
0isprooo~ion~te

With the exception of a~ieul~~l work~ and seagull workers, the Draft EIS~ fails to
identify ~ther potential populations impa¢t~ by J~ actium ~d wheth~ such impa¢~ may be
disp~ortionat¢. It fu~h~ f~ils to include existi~ ro~a~h ~d info~ti~ on ~t~0al envir~ml
justice impacts that communities in the proem a~ ¢~eafiy face. ~� ~a~ EIS/EIK coasis~ntly
refers to the liquidations of a programatic docum~t in id~tifying ~�¢~fic im~ac~ of individual projects
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and therefore its in~bihty to perform analysis until such projects are proposed and impacts can be
identified and assessed, However, this should no� ~lieve C~ of its res~nsibili~ to ~gin b~a~
analys~ even ~t thi~ pro~ammati¢ smg~. F~er, ~� ~R EIS~IR s~uld set fo~h the process and
method to assess such im~e~ at th~ individual ~ojeot level.

For exampb, it has not:
¯ lucludcd anaIysis ofsubsist~et fishem ~lymg on Bay-~Ita resomees,
¯ Conducted ~alysis ofco~i~es im~md by p~r ~o~d~ter
¯ Conducted analysis of low-in¢~� ¢omm~ties impa¢~ by ~ s~faee ~in~ng wamr

quality.
¯ Conducted analysis of bw-income and pe~le of color o~ities c~tly und~e~ed by

the t~de~l and state water sys~m and how ~ ~ll be impae~d by ~o~m alt~s,
either positively or ne~tively.
Condt~cted a rate-pay~ analysis to identi~ affordabili~ tm~o~ for low-in~ custom~
light or’ potential ~te increases.

Mitigation n~ea~ul’e.~ are insuffici~t
The Draft EtS~Ig’s mi~gati~ m~sures in r~onse to impac~ identified, ~d CALF~’s

programs ~oadiy, fhil to inco~rate m~surts that will ~s~e ~at ~t~tial env~men~l justice issues
will be addressed. Mitigation measures are often nmowly defined and do not refl,ct inclusion of all
stakeholders im0acted in craRmg solutions. In doing ~, ~¢y also miss ~o o~m~, to include and
sup~ community ac~vities c~tly un~ay ~t addr,~ thes, environmen~l justice issues.

For example, th¢ proem d~s not:
Aggressively commit to and pumue pollution prevention m~sums t~t could ~n~bute to
water quality ~nd wa~r.e~ci~cy jmprovemen~ ~d also redu~ to~e bgrdens on ~n ~d
r~ral communizes.

¯ Address equi~ issues ofpro~ ¢os~ in te~s of impacts on c~tomers with reject
equitable water rotes, low-income, and ]ifehne ra~s.

� Ctmsider com~n~tl~ for fa~workm and o~ whose livtlih~d d~nds on a~icultur¢
either d~rectly ~ indir~t}y. A~cultu~ mitigation me~es in chaptem 7.1 and 73 focus
pcimarily on comp~sahng lando~ers/fa~erg~ow~s and not fa~workers for
production losses ~lated to C~FED o~cti~ acO~ti,s. If ~ything, ~ensahon to
growers/fa~ers should be limited to p~fits lost, IfCALFED pays th~ fair market value, then
some of the revenue should go to w~k~ who ~l~ ~ adw~ely impacted.
Clearly extend wat~ ~nsf~ prot~tio~ to non-ffa~ti~al makehold~s. ~rd pa~ impa~s,
though mmtioned, are ne~ly exclusively appli~ to ~ow~ersi
landowne~institutional ~ter users, smk¢holders al~ady prot~ted by existing law. No
where d~s it mfl~t ~� options or concerns of f~wor~rs or o~er p~es reliant on
groundwater r~our~ or f~ing ac~es that ~y be adversely impact~.
Provide any mitigati~ measles to ad~ess the adveme i~cts on low-income p~ple and
comm~niti~ of color in the u~ gore ~d i~-fi~ ~b~bs due to regionM ~o~ ~ebd
by anticipated increases in water supplies to urba~subur~ areas.

Recommendations
CALFED must address the defici~ci,s in i~ enviro~l justice anat~is through

improvements in the Draft EI~IS and in its proem activities broadly.

The Dratt EIS!EIK d~s not explain k~ issues ~uately or pro~de adeq~t¢ di~ussJon and
analysis of Ix~t~ntml environmental justice ~cts to allow the public and d~isiou makers to make
informed decisions. A revis~ dm~ must address ~e issues raised in these co~nents, and we
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additionally, refer you to comments submitted under separat, cover by Greg Karras, Communities for
a Better Environment; Tom Estrada, Urban Habitat Program~ and Arlene Wong, Pacific Institute, and
Michad Stanley-Jones, Silicon Valley Toxics Coalition.

¯ CALFED must improve its public participation trod outreach program, pa~’icularly with resl~Ct to
communities of color and low-income �oramunities, Community input ~hould be solicited by
CALFED staff and advisory bodies (such as BDAC ~md program working groups) to discu~ and
recommend program and mitigation activities for CALFED progrmm, including, water quality,
water-use et~icncy, wat*r tramfers, and war.robed matlagement. CALFED ha~ failed to do so
adequately thus far. CALFED ahould not wait until individual proj~t EI~/F_aa~ are implemented
before et~gaging with environmental justice interests, but needs to start now, at a programmatic level.

s CALFED must commit to more aggressively pursuing cost-effective pollution prevention and
conservation measures that will avoid more ¢ogdy and mor~ damaging struotura! solutions,
particularly plans for increa~d water storage and infrastructure.

¯ CALFED must ~×pand its programs to include more financial support for commtmity-based
organizations working on watershed restoration, pollution-preventitm, and water conservation issues,
many o f which also address environm~tal justice issues.

We believe these measures must b~ addressed prior to the record of decision and must continue
throughout tI~e implementatiotx of the CALFED program. Otherwise, CALFED would fail to comply with
its obligations under NEPA, CEQA, Title VI of the Civil Rights Act of 1964, and the Executive Order.
We hope that these comments will b~ considered seriously and ]ook fonvard to receiving CALFED’s
response to them. We would be pleased to engage with you to discuss our concerns and recommendations
for finding a CALF ED solution that will address environmetltal.justice issues and include affected
commune.ties m implementing solutions that ensure a better future for all Ca~i.fomians.

Sincere|y.

Torri Estrada Bong Hwan KJm
Urban Habitat Program Los Angeles Water Conservation Council
P.O, Box 29908, Presidio Station c/o 1010 S, Flower #304
San Francisco, CA 94129-9908 Los Angeles, CA 90031

Santos Gomez, Directing Attorney Michael Stanley-Jones, Senior Researcher
Calitbrnia Rural Legal Assistance, Inc. Silicon Valley Toxics Coalition
P.O. Box 156l 760 N F~rst Street
Oxnard, CA 93032 San Jose, CA 95112

Greg Karras, ,Senior Scientist Arlene Wong, Senior Aasociarn
Communities for a Better Environment Pacific. Institute for Studies in Development,
500 Howard Sueet, Suite 506 Environment, and Security
San Francisco, CA 94105 654 13th Street

Oakland, CA 94612
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Bay.Delta Advisory Council, CALFED Bay-Delta Program
Ded¢ Alpert, California Senate
Dion Aroaer, California Assembly
Bruce Babbitt, Department of Inlerior
Loretta Barsamian, SF RWQCB
Audi 13oek, California Assembly
Debra Bowen, Califonaia Senate
Barbara Boxer, U,S. Senate
AII" Brandt, Department of Interior
John Burton, California Senate
Jim Costa, California Senate
David Cottingham, Department of Interior
Gray Davis, Governor
Martba ;--Ezcutia, California Senate
Diannc Feinstein, U.S. Senate
Tom. l-h~yden, California Send, re
David Kel!ey, Califo~ia Senate
Zoe l_ofgreta, U.S. House of H.epresentatives
Hannah-Beth Jacksov, CalHbrnia As.s~tnbly
Maurice Johannessen, Cali~brnia Senate
Patrick Johnson, Califbrni~ Senate
Luana Kiger, U.S. Natural Ecsource Conservation Se~’ice
James Leck~e, National Marine Fisheries Service
Barbara t.ee, U.S. Hoose of l(epresentatives
Michud! Machado, California Assembly
Col. Peter Madsen, U.S. Army Corps of Engineers
Fehciu Marcus, Environmental Protection Agency, Region IX
Juunita ~lillender-McDonald. U.S. House of Representatives
George Miller, US. House atRepresentatives
Earl Nel,~on, Western Area l’ower Administration
Mary N~chols, California l~.c.~ouroes Agency
Noncy Pc!osi, U.S IIouse o~ Representati\’¢s
Don I’crata, California Senate
Walt¢~’ l’cttit, State Water Re,~ources Control Board
gieh.~rd V, ainey, California Senate
Kirk P,~dgers, U.S. Bureau at" P.eclarnation
Lorett~ S;mchez, U.S. House of Eepresentatives
Michael Shulters, U.S. Geological Survey
Byron Shoe, California Senate
Lester Snow, CALFED Bay-Delta Program
Hilda Solis, California Sen,ate
Michael ,"]pear, U.S. Fish and Wildlife Sere’ice
Ju]ic Tapper, U.S. Forest Setvice
Antonio Vi!laraigosa, Speaker of the Assembly
Maxinc Waters, U,S. House of Representatives
Henry Waxman, U.S. House of Representatives
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